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STATEMENT OF THE CASE AND FACTS

Key Bank (one of three Appellants and five 'Defendants) is the national
primary lender for vocational student loans not guaranteed by the federal
government.! Key Bank has created a unique lehding market by teaming with and
funding financially unsound, unqualified, or corrupt vocational schools effectively
secured only by the good credit of }students. The students are enticed by the joint
advertisements of Key Bank and the vocational school into contracting with Key
Bank and taking out loans. (Appellees' App. Tab 1). Key Bank funds the
operatibns of the vocational schools through the issuance of loans ostensibly “to”
students who, in fact, never see or control the money.

Key Bank entered an agreement with?, or formed a joint business enterprise

with TAB Express Int'l, Inc. ("TAB"), (the "Agreement"), the flight school in

1 “When considering a motion to dismiss, the allegations of the complaint must be
accepted as true.” Lee v. St. Johns County Brd. Cty. Comm., 776 So. 2d 1110,
1113 (Fla. 5" DCA 2001). This rule must apply as the parties will likely have not
conducted, or have been permitted to conduct, discovery, except for the deposition
of one of TAB's principals, Robert Adamo. The trial court below granted Key
Bank's motion for stay and protective order on discovery before the hearing on the
Motion to Dismiss. Appellees' App., Tab 2. The Students argued, unsuccessfully,
that discovery should be. allowed so that additional facts reflecting the
unreasonableness or injustice of enforcing the venue clause could be developed.
Appellees' App., Tab 3. '

2 Adamo Depo., p. 40, line 22- p. 41, line 20. TAB and Key Bank are now
litigating the collapse of their business relationship in the United States District
Court for the Middle District of Florida, Orlando Division, Case No. : 6:05-CV-
00965-ORL-JFF. The Students were the intended third party beneficiaries of the
Key Bank-TAB Agreement (TAB's Answer, 48.)




Deiand, Florida in which the Students3.enrolled. The Students enrolled with and
contracted with TAB.4 Key Bank performs no due diligence on the business
histories, technical qualifications, or financial wherewithal of these schqols. Key
Bank doesn’t even verify if the students are actually enrolled. (2™ Amd.
Complaint, § 73). Regardless, Key Bank disbursed the loans in the Students’
names direqtly to the school, with no accounting oversight whatsoever. (2™ Amd
Complaint, 9 62, 69, 71, 73-75).5 This left the operators of the school free to take

the money and run, which is what happened.®

3 The Plaintiffs/Appellees are comprised of students and their personal guarantors
on their promissory notes. For ease of reference, the Plaintiffs will be referred to
collectively herein as the "Students."
4 This contract with TAB, the sine qua non of Key Bank's promissory notes,
contains a Volusia County venue clause requiring the Students to bring any action
against TAB in Volusia County, Florida:

This Contract and any and all disputes between the

parties shall be governed by Florida law. The exclusive

venue and jurisdiction for any lawsuit or similar action to

enforce or interpret the terms of this Contract or arising .

out of any other dispute between the parties shall be

brought in Volusia County, Florida, and the parties waive

any objection to venue or jurisdiction in Volusia County,

Florida. :
Appellants' App., Tab 4, Ex. K.
5 Plaintiffs allege Key Bank had been the sole, or primary, lender of other flight
and vocational schools closed under suspicious circumstances in other states
including Oklahoma, North Carolina, Wisconsin, Utah, Virginia, Massachusetts,
and Pennsylvania (2 Amd. Complaint, § 73).
6 It is also what happened in the Airline Training Academy school debacle recently
in Central Florida, as briefly mentioned in the Key Bank Rios federal trial court
order relied upon by Key Bank (improperly) as authority supporting its Motion to
Dismiss and now its Initial Brief. Appellants’ App., Tab 2, Ex. 1.



Hundreds of thousands of dollars, with some loans exceeding $100,000
each, went directly into the coffers of co-Defendant TAB. The money disappeared
and TAB closed its doors. The Students, who had relied on the financial backing of
Key Bank, based on its joint advertising with TAB, were lured into a false sense of
security in signing promissory notes and enrolling in the school.”

As a direct resnlt of Key Bank’s vocational school scheme with TAB in this

case, the Students’ personal and professional lives have been traumatized:

e Almost one-quarter of the Students, many with spouses and
children, have had to move into the homes of parents or
relatives.8

-e Sixty percent of the Students have had to take money from
family and/or friends to pay daily living expenses.?

e Seventy-four percent of the Students have had to use credit
cards, take out home equity loans, or take out other loans to
pay daily living expenses.10

e Fifteen have met with bankruptcy counselors!!

e Fifty-seven percent of the Students have to had sell property
to pay daily living expenses, including having to sell homes
and liquidate 401k plans.12

- o Several have gone through divorces as a result of the
financial strain.!3

7 Appellants’ App. Tab 3, Ex. C (Palin and Samples Affidavits). These affidavits
were two of 37 affidavits submitted to the trial court in opposition to the
Appellants’ Motion to Dismiss.

8 Supra. (Affidavit of Keith W. Bergen Elected Spokesperson for the Students)

9 Supra.

10 Supra.

11 Supra.

12 Supra.

13 Supra.( Roe and Humphrey Affidavits)




Studen’; Gary Roach is “literally homeless.”14 He relies on “his friends’
good graces for a temporary place to live.”15 Studeht Ryaﬁ Hartl has had to
borrow $‘14,000 from his parents to pay for living expenses.16 Studént Scott
Kimbrell, who is almost 40 years old and will probably never become a pilot, is
now dependent upon his wife for support.17

Student Scott D. Kimbrell testified:

I am close to 40 years old and my window of opportunity to fly

for the airlines is shrinking. It is an extremely frustrating feeling
to have left my previous job of 10 years, invest a tremendous
amount of time, money and effort to change careers only to be
left holding a large debt and no prospects of a successful
future.18 '

Student Nelson Finkbeiner’s father is supporting Nelson and his
family of five.1 Student Nomar Acevedo’s monthly living expenses are
more than three times his monthly income. He has to borrow money from
his mother to support his wife and two kids.20

Student Edward C. Roe testified:

I left my wife and daughter in New Jersey in our brand new

home that we had built and lived separate from them for over a
year which put an emotional strain on our family relationship

14 Supra.(Roach Affidavit)
15 Supra.
16 Supra. (Hartl Affidavit)

17 Supra. (Kimbrell Affidavit)
18 Supra, (Kimbrell Affidavit)
19 Supra. (Finkbeiner Affidavit)
20 Supra. (Acevedo Affidavit)







